The 
LAW JOURNAL 


with THE BANKERS MAGAZINE 


NOVEMBER, 1952 NUMBER 


Survey Check Paying Procedures and Return Check 
Practices 601 


Bank’s Fidelity Bond Covers Check Kiting Scheme 610 


Holder Due Course: One Third Discount Television 
614 


Bank Account 


Federal Tax Lien Superior Bank’s Claim Account Re- 
ceivable 623 


Holder Check Under Forged Indorsement Prevails Over 
Drawer 627 


Ohio Court Rules Bank Must Open Books for Inspection 
Stockholder 629 


Smart Bankers Don’t Read and Maybe Don’t Even Possess 
Insurance Policies Assigned Their Borrowers 


DECISIONS 
DECISIONS 


For complete table contents see page 


BANKERS PUBLISHING COMPANY, 465 Main St., Cambridge, Mass. 


630 


ARE YOU LOOKING TOWARDS 


The promotion Peruvian foreign trade has been one 
the main objects our bank ever since its founda- 


tion over years ago. you are interested doing 
business Peru letter addressed will assure you 
our friendly co-operation. 


BANCO CREDITO DEL PERU 
Head Office LIMA 
Offices Throughout the Country 


CAPITAL 
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Oldest National Commercial 


Banking Law Journal Digest 
(Fifth Edition) 
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Continually Down Date 


10,000 Digests Banking Decisions—Arranged for 
Quick Reference—Complete Table Cases—150 
Main Headings 1,618 Sections 1,000 Pages 
Fabrikoid Binding—Price $10.00 Including Supplement 


The Banking Law Journal, 465 Main Street, Cambridge, Mass. 


What does your 
think your bank?” 


your bank being operated with sincere 
desire serve your community, your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest the better- 
ment your customers and the community active 
and demonstrated, your bank has public relations 


problems.” 


matter what your answer you will find many 
valuable and practical suggestions this new book— 


Practical Public Relations 
Banking 


WILLIAM DUNN 
Vice President 
BEHRENDS BANK, JUNEAU, ALASKA 


HIS book covers completely the subject 

public relations. not re-hash 

lot other books the subject 
but original contribution based 
original research and experience the 
part the author. 

outlines complete program which 
adopted and consistently followed 
any bank, large small, would un- 
doubtedly produce valuable results. 

Spasmodic and intermittent public re- 
lations efforts are worse than useless for 
inevitably such efforts come represent 
action and reaction. intense period 
goodwill-building only serves empha- 
size the lack this action when ceases. 

what bank and does day-in and 
day-out that determines its public relations, 
not what says. 

This book points the way adopting 
consistent policy sincere service the 
community and bringing this policy 


continuously the favorable attention 
the public. 

bank executive with real regard 
for the status his bank the commu- 
nity can afford not read and study this 
valuable book. 


Mail This Handy Coupon Today 


Bankers Publishing Company 

465 Main St., Cambridge 42, Mass. 
Send copy Practical Public Relations 
Banking. meets with approval will 
mail you $4.00 within five days. Otherwise 
may return within five days and pay nothing. 


THE BANKING LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


NOVEMBER, 1952 No. 


Contents 


BANKING LAW ARTICLE 
Survey Check Paying Procedures 
and Return Check Practices ....601 
BANKING DECISIONS 


Bank’s Fidelity Bond Covers Check 
610 


Holder Due Course: One Third 
Discount Television Paper ...614 


Payee Check Subordinate At- 
taching Creditor Drawer’s 
616 


Federal Tax Superior 
Bank’s Claim Account Re- 


Holder Check Under Forged In- 
dorsement Prevails Over Drawer 627 


Ohio Court Rules Bank Must Open 
Books for Inspection Stock- 
629 


Smart Bankers Don’t Read and 
Maybe Don’t Even Possess In- 
surance Policies Assigned 


Their 630 
634 
INVESTMENT AND FINANCE... 

—Oscar Lasdon ............... 641 


THE BANKING LAW JOURNAL published monthly 
the 15th each month. Subscriptions, $8.00 year the 
United States and possessions; $9.00 Canada and foreign 
countries. Single copies cents. Copyright 1952, Brady 
Publishing Corporation. Entered Second Class Matter the 
Post Office Boston, Mass., under the act March 1879. 


BANKERS PUBLISHING COMPANY, Publishers 


465 MAIN STREET, CAMBRIDGE (42), MASS. 


Keith Editor and Publisher; Oscar Lasdon, Associate Editor 
Puglisi, Business Manager 


HOW OBTAIN BANK COSTS 


WOOLLEY 
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Explains clear, simple language just how set 
analysis all the cost elements operating modern bank 
and give management accurate reports which will show 
whether not the bank making actual profit and 
what contribution profits made each department. 

Only with accurate knowledge costs possible 
for bank management adopt sound policies and institute 


system service charges that are fair both customer 
and bank alike. 
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Prepared Committee the Denver 
Conference the National Association 
Bank Auditors and Comptrollers 


This new manual the result studies 
made the Denver Conference the 
NABAC. fills long-felt need for cost 
accounting procedures that can em- 
ployed banks all sizes enabling them 
make intelligent comparisons with one 
another. All operations are illustrated 


exhibits with cost accounting figures set 
them. 

Part one deals with departmental income 
and cost determination while part two 
concerned with transaction cost determi- 
nation. 

The adaptability the system proposed 
makes this book genuinely useful all 
banks both large and small. 
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Survey Check Paying Procedures and 
Return Check Practices 


Committee Bank Management (1951-1952), Bankers Association, 
Walter Streeter, Chairman 


Reported below the Bankers Association survey “Check Paying Pro- 
cedures and Return Check The questions and answers and recommendations 
compiled the Committee should valuable bankers throughout the country. 


FOREWORD 


This survey refers only items presented your bank through 
other banks which you receive mail through clearing house. 
Checks presented your teller’s windows for payment cash 
for certification, are not subject the recommendations advanced. 

Response the questionnaires indicated high degree willingness 
adopt recommended practices. This constructive and, might 
say, characteristic Illinois bankers who have always been among 
the first recognize the advantage changes which improve cus- 
tomer service reduce bank costs. 


Delayed time limits for returning checks, adopted the Federal 
Reserve System and most clearing houses, allow more time for deciding 
whether pay return checks having irregularities. This affords 
opportunity, particularly when deficiency can adjusted the 
drawee bank communicating with the maker, reduce the number 
return items which are both costly and bothersome handle. Mutual 
benefit all parties results from mutual cooperation. 

The large number banks reporting they already have adopted 
such practices indicates the customer relations value communicating 
with the maker has also been recognized. With the exception altera- 
tions and indorsement reasons, faulty items are usually due errors 
oversights the makers who, almost without exception, will make 
any special effort the bank desires correct the irregularity, authorize 
the bank honor the item involved. 

intended that the recommendations advanced herein general 
rules for the guidance the person persons the bank responsible 
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for inspecting checks upon presentation (usually, the bookkeeper) 
before they are posted the maker’s account. 

those who indicated reluctance adopt new recommendations, 
suggest consideration their position relation the practices 
others reflected the survey reports. sometimes difficult 
change from what seems the safest, most conservative course 
action, risk criticism where decision change appears 
create hazard loss. Under such circumstances, one can only accept 
reject the influence those who have taken such action and are 
satisfied with the results. what others are doing helps you, 
only fair reciprocate. 

Please address communications the Association Office, 105 West 
Monroe, Chicago, 


DATE CHECKS 
What you consider stale date? 


Replies: Months—134 banks 


Would you adopt uniform time period? 


Replies: Yes—564 banks 
No— 
you contact maker for pay—stale dated checks? 
Replies: Yes—481 banks 
you not refer maker—would you adopt practice? 
Replies: Yes— banks 
No— 


“ 


Unanswered— 


you contact maker for pay—post-dated checks? 


Replies: Yes—230 banks 
you not refer maker—would you adopt practice? 
Replies: Yes—165 banks 
RECOMMENDATIONS: 


Treat ‘stale dated’ any check dated more than twelve months 
previously. (To avoid receipt stop-payment orders old items, 
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consider notification business accounts that bank will not pay without 
question stale dated items.) 


For efficiency, keep stop payment orders active for *reasonable 
period from date item and refer older items transfer file stop 
orders until item would stale dated. 

(*Reasonable period time can determined each bank 
study own situation.) 


Contact maker, unless out town depositor, before returning 
checks for reason ‘stale date’. 


Return post-dated checks without reference maker, unless you 
have established practice contacting such items. 


ALTERED CHECKS 
you contact maker for o.k. pay: 
Alteration amount? 
Replies: Yes—440 banks 
No, return without reference—169 banks 
Alteration payee? 
Replies: Yes—355 banks 
No, return without reference—230 banks 


you not refer maker, would you adopt practice recom- 


mended? 
Replies: Yes— banks 
CoMMENT: 


511 out 609 banks are contacting makers amount alterations 
are willing adopt the practice. 


426 out 585 banks are contacting makers payee alterations 
are willing adopt the practice. 


RECOMMENDATION: 


Contact maker (unless out town depositor) before returning 
checks for reason “Alteration “Guarantee Alteration 


AMOUNT VARIATION 


you pay figure amount difference small? 


Replies: Yes, difference .01 1.00—231 banks 
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Replies: Yes, difference $10.01 banks 
Yes, amount not stated 


No, return any amount for guarantee—122 banks 
No, contact customer and obtain instructions—158 banks 


Would you disregard variations less than $1.00 


Replies: Yes—461 banks No— banks 
you not refer maker, would you adopt practice recom- 
mended? 
Replies: Yes—254 banks No— banks 
OBSERVATION: 


This one type return item which can nuisance all parties 
when paying bank does not recognize their implied responsibility 
ascertain the true amount which they should pay, whenever 
possible reach maker locally. 

RECOMMENDATION: 


When figures amount differs from amount words 
less disregard discrepancy and pay figure amount. 


Contact maker (unless out town depositor) when figure 


*(Bank should set amount, which should least $1.00.) 


SIGNATURE IRREGULARITIES 
Missing Signature 


you contact maker for o.k. pay: 


When signature countersignature missing? 
Replies: Yes—397 banks 
No, return without reference—134 banks 


you not refer maker, would you adopt practice recom- 
mended? 


Replies: Yes— banks No— banks 


CoMMENT: 


452 out 531 banks are now contacting customers are willing 


RECOMMENDATION: 


Contact maker (unless out town depositor) for approval pay 
check without missing signature. 
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Return check when unable make contact maker instructs. 


NOTE: Consider having maker confirm approval pay item 
writing supply missing signature. 


SIGNATURE IRREGULARITIES 
Unauthorized Signature 
you contact maker for pay: 
When signature not authorized? 
Replies: Yes—338 banks 
No, return without reference—282 banks 


you not refer maker, would you adopt practice recom- 


mended? 
Replies: Yes—162 banks No—120 banks 
CoMMENT: 


490 out 610 banks are now contacting are willing 
recommended. 


RECOMMENDATION: 


Contact maker (unless out town depositor) for approval pay 
check, and return only when unable make contact maker 
instructs. 


NOTE: Consider having maker confirm approval pay item 
writing, supply authorized signature. 


SIGNATURE IRREGULARITIES 
Signature Compares Unfavorably with One File 


you contact maker for o.k. pay: 
When signature does not agree with one file? 


Replies: banks 
No, return without reference—274 banks 


you not refer maker, would you adopt practice recom- 


mended? 
Replies: Yes—155 banks No—119 banks 
CoMMENT: 


480 out 599 banks are now contacting are willing 
recommended. 


RECOMMENDATION: 


Contact maker (unless out town depositor) for approval pay 
check. 
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Return check when unable make contact maker instructs. 


NOTE: When great dissimilarity exists, consider having maker con- 
firm approval pay item writing. 


you examine indorsements payees all items regardless 


amount? 


INDORSEMENTS 
Payee 


Replies: Yes—352 banks 


No, disregard amounts and under— banks 


No, 
No, 
No, 
No, 
No, 
No, 
No, 


No, all amounts 


“ 


“ 


100 
200 
300 
500 

1000 
5000 


No, amount not stated 


you are examining all amounts, would you omit examining small 


amounts recommended? 


Replies: Yes—amounts 25— banks 


Yes— 
Yes— 
Yes— 
Yes— 
Yes— 
Yes— 


Yes—amount not stated 


No—130 banks 


CoMMENT: 


477 out 607 banks are disregarding indorsements certain 


“ 


“ 


100— 
300— 
500— 

222 


RECOMMENDATION: 


Disregard inspection reverse side check for indorsement 


payee when amount check $100.00 less. 


255 


“ — 4 “ | 
“ “ “ 13 “ 
“ “ “ 1 “ 
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NOTE: Banks having adopted higher amount because risk com- 
mensurate with costs saved should continue present practice. 


you examine indorsements collecting banks? 


INDORSEMENTS 
Collecting Banks 


Replies: Yes—326 banks 
No, disregard amounts and under— banks 


No, 
No, 
No, 
No, 
No, 
No, 
No, 


No, all amounts 


50 
200 


No, amount not stated 


283 


“ 


“ 


“ 


you are cxamining all amounts, would you omit examining small 
amounts 


Replies: Yes—amounts 25— banks 


Yes—amount not stated 

216 


No—110 banks 


CoMMENT: 


499 out 609 banks are disregarding bank indorsements items 


various amounts are willing adopt practice. 


RECOMMENDATION: 


Disregard inspection reverse side check for clearing house stamp 
indorsement collecting bank when amount item $100.00 less. 


NOTE: Banks having adopted higher amount because risk com- 
mensurate with costs saved should continue present practice. 


“ 6 “ 
| “ 4 = 
“ 36 “ 
—170 
i 
“ i 
| 
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INDORSEMENTS 
Requested Depositor, When Missing 
depositor requests you obtain missing indorsement check 
paid, you: 
Send item without entry last indorsing bank? 
Replies: Yes—359 banks 


Send item without entry bank deposit? 
Replies: Yes—227 banks 


Would you prefer that Illinois banks always send items deposited 
other Illinois banks direct bank deposit have 
indorsement supplied? 


Replies: Yes—451 banks No— banks 


RECOMMENDATION: 

When forwarding items which have already been paid and cancelled, 
for payee’s indorsement, and can clearly determined that bank 
deposit situated Illinois, send item direct bank deposit for 
“Attention 

When name bank deposit cannot clearly determined, send 
item last indorsing bank, without entry. 

When bank situated outside Illinois, send item last indorsing 
bank, without entry. 


NOTE: Regardless how item forwarded, bank should retain 
complete description writing micro-film. 


INSTRUCTIONS BOOKKEEPERS FOR PAYING AND 
RETURNING CHECKS 
(The following summarizes the recommendations advanced this 
survey and may used pattern for issuing instructions. Where 
bank’s practice varies from recommendations suitable alteration these 
instructions should made.) 


DATE CHECKS 

Refer Stop Payment transfer file any check dated 
more previously. 

Contact maker, unless out town depositor, for approval pay 
any check dated more than twelve (12) months previoulsy. Return 
check when unable contact maker. 

Return post-dated checks. 

Contact maker, unless out town depositor, for approval to- pay 
post-dated check. Return check when unable contact maker. 


months 


THE BANKING LAW JOURNAL 609 


ALTERED CHECKS 


Contact maker, unless out town depositor, for approval pay 
figure amount, written amount, name payee have been altered. 
Return check maker refuses O.K. alteration, out town 
depositor. 


AMOUNT VARIATIONS 


When figure amount differs from amount words $1.00 less, 
disregard discrepancy and honor check for figure amount. 

Contact maker, unless out town depositor, for approval pay 
when figure amount differs from amount words $1.01 more. 
Return check maker refuses O.K. figure amount, out town 
depositor. 


SIGNATURE IRREGULARITIES 


When signature countersignature missing, contact maker, unless 
out town depositor, for approval pay without signature. (See 
Note A.) Return check when unable contact maker. 

When signature check not authorized, contact maker, unless 
out town depositor, for approval pay check. (See Note A.) Re- 
turn check when unable contact maker. 

When signature compares unfavorably with one file, contact 
maker, unless out town depositor, for approval pay check. (See 
Note B.) check when unable contact maker. 

Note Request maker confirm approval writing, come 
bank supply required signature. 


Note When great dissimilarity exists, request maker confirm 
approval writing. 


INDORSEMENTS 


Disregard inspection reverse side checks for indorsements 
payee bank indorsements when amount check $100.00 less. 


STOP PAYMENTS 
Pay every check carefully against your stop payment orders. 


BANKING DECISIONS 


this department are published each month all the 
sions the Federal and State Courts mvolving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank’s Fidelity Bond Covers Check Kiting 
Scheme 


Pursuant check kiting scheme, one Schneier drew 
series checks totalling $19,000 out town bank pay- 
able himself. deposited the checks the Bank 
Brazeau and was permitted withdraw the deposit credit be- 
fore the checks were returned dishonored. result this 
loss the Bank Brazeau closed its doors and liquidated. The 
Federal Deposit Insurance Corporation purchaser the 
bank’s assets brought suit against the Hartford Accident 
Indemnity Company fidelity bond issued the bank and 
protecting against losses due false pretenses. The court 
ruled that when Schneier presented the checks for deposit 
had falsely represented that there were sufficient funds cover 
them. Thus the bank’s loss was due false pretenses. The 
court rejected the defendant’s contention that under the terms 
the fidelity bond the misrepresentation must take place 
the premises the bank, and even there was such require- 
ment order covered against loss the requirement was 
met this case. Deposit Insurance Corp. Hartford 
Accident Indemnity Co., United States District Court, Mis- 
souri, 106 Supp. 602. The opinion the court follows: 


HULEN, J.—Plaintiff, purchaser certain the assets 
the Brazeau Bank, brings this suit for $19,695.12, fidelity bond 
issued the bank insured, alleging the sum was lost the insured 
NOTE—For similar decisions see Digest (Fifth Edition) 

610 
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through false representation, and covered defendant’s fidelity bond. 
Jury was waived and the case now for decision its merits. 

William Schneier had account his name the insured bank. 
Schneier, one two partners, had account with the Bank 
Altenburg the name Truck Service. For the purpose 
obtaining money from the insured, Schneier, caused the insured 
accept for deposit, the credit his personal account insured bank, 
three checks drawn him the Truck Service account 
Bank Altenburg, and payable Schneier. The checks were dated 
December 26, 1950, for $6,523.96, December 28, 1950, for $6,645.29, and 
December 30, 1950, for $6,525.87, respectively. The checks were sent 
through regular channels, insured’s correspondent bank St. Louis, 
for payment. There was not sufficient funds the Truck Service 
account pay any one the checks presentation. means 
checks drawn his personal account with insured bank, Schneier drew 
from insured bank the amount the three checks, prior presentation 
for collection the checks, the Bank Altenburg. The insured 
bank sustained loss the amounts the checks. The loss caused 
close its doors and liquidate. the liquidating proceedings, 
insurer deposits, plaintiff obtained title the cause action the 
fidelity bond suit. Notice loss and proof loss was given 
accordance with the terms the policy. The foregoing facts are covered 
either admission the pleadings pre-trial order. Schneier pled 
guilty fraud before this Court, and serving sentence for the 
transaction here suit. 

letter dated July 1951, defendant advised plaintiff was 
denying liability because: 

“The loss that they have sustained was one that occurred away 
from the premises thus eliminating from falling under insuring 
Clause and falling the false pretense cover set forth therein.” 
The bond the sum $20,000. Clause (B) upon which liability 

predicated reads: 


“(B) Any loss Property through robbery, false pre- 
tenses, whether effected with without violence with 
without negligence the part any the Employees, and any 
loss subscription, conversion, redemption deposit privileges 
through the misplacement loss Property, while the Property 
(or supposed be) lodged deposited within any offices 
premises located anywhere, except the office hereinafter ex- 
cluded the mail with carrier for hire, other than 
armored motor vehicle company, for the purpose transportation. 

“Any loss, through any hazard specified the preceding para- 
graph, any the items property enumerated the para- 
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graph defining property, while within any the Insured’s offices 
covered hereunder and the possession any customer the 
Insured any representative such customer, whether not 
the Insured legally liable for the loss thereof, excluding, how- 
ever, loss caused such customer any representative such 
customer.” 


The bond being the product, terms and terminology, the 
defendant, certain rules control its construction. See Massachusetts 
Bonding Insurance Co. Feutz, Cir., 182 F.2d loc. cit. 756: 


“The defendant, however, compensated surety and the 
construction interpretation the contract such surety the 
contract construed most strongly against the surety and favor 
nature insurance contract governed the rules applicable 
insurance contracts and the bond suit fairly open 
two constructions interpretations, one which would uphold 
and the other defeat the claim the insured, that interpretation 
construction which most favorable the insured will 
adopted. [Citing cases]” 

are not accord with defendant that fair construction 
Clause requires that the false representation the premises 
the insured bank. read the clause there condition place 
where the false representation made. There are terms that 
would indicate location consideration the property which 
the subject the loss. However, the point moot. The presentation 
the checks the insured constituted the representation. That took 
place the insured bank. State Griggs, S.W.2d 588. 

Defendant contends there evidence Schneier knew the check 
would not paid when presented it. This civil and not 
criminal case. The checks having been drawn partner, the 
partnership account, places the drawer the same position knowl- 
edge the status the account were his personal account. 
the theory agency. Dixon Dixon, 181 S.W. 84; 
Peterson Kansas City, 324 Mo. 454, S.W.2d 1045. 

There further basis knowledge, Schneier, that the 
presentation the check was false representation, because lack 
funds pay the account which was drawn. Section 
V.A.M.S., provides: 

“As against the maker drawer thereof, the making, drawing, 
refused the drawee, shall prima facie evidence intent 


ie 
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defraud and knowledge insufficient funds credit with, 
such bank other depositary, provided such maker drawer 
shall not have paid the drawee thereof the amount due thereon, 
together with all costs and protest fees, within five days after re- 
notice that such check, draft order has not been paid 
the drawee.” 


The protests Exs. and show notice Schneier. 
objection was made these exhibits. The terms the statute were 
met. The pre-trial order admits the insured was unable collect the 
amounts the checks from Schneier. 


The main contention defendant that because the three checks 
were drawn the partnership, evidence knowledge lack funds 
that the checks would not paid lacking. This claim defendant 
answered—by the presumption, civil case, knowledge 
partner the partnership affairs; the statute quoted; the testi- 
mony that Schneier was engaged check-kiting scheme. These 
facts, coupled with refusal payment each check, makes prima 
facie case knowledge the part Schneier the falseness the 
pretense that the checks would paid presentation, the absence 
any proof defendant’s part create issue the proposition. 


find merit defendant’s claim that the officers the Brazeau 
Bank should have departed from its usual custom carrying its 
banking business and should have called the bank which the checks 
were drawn see they were good. part false pretense 
lull the victim into feeling security order perpetrate the fraud. 
here find Schneier taking advantage his personal acquaintance 
with the bank officer and her belief his integrity. People small 
towns know one another and impose trust those with whom they 
have had business relations over long period time without cause 
doubt their honesty. was this small-town confidence upon which 
Schneier knowingly acted. course bank the City, whom 
Schneier was stranger, would have cashed any check, any size, for 
Schneier, absent proof his reliability. 


Schneier did not get the money the checks instanter upon pres- 
entation the checks, but took some days check out. Defendant 
urges this circumstance showing relationship debtor and creditor 
with Schneier and the bank because the Bank Brazeau permitted 
Schneier check the deposit before the checks cleared. also 
claimed the Bank Brazeau was Schneier’s agent collect the checks. 
are not concerned with the niceties legal relationship between 
the bank and Schneier. ereditor agent may the victim loss 
false pretense. The bond makes such exemption. Under view 
the case can find that the bank intended extend Schneier 
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loan that Schneier sought make loan. not before but 
were issue, doubtful the Bank Brazeau could legally make 
loan for the sum involved. There was loan made, The intent 
the parties must govern. Here Schneier intended get the bank’s 
funds the use the checks. They were the basis the false pretense. 
The fact that did get the money undisputed. find got 
the money virtue the checks. Without use the checks would 
not have received it. 

the issue penalty for vexatious refusal defendant pay 
its bond obligation, defendant argues has good faith contested 
“whether not Schneier had knowledge the falsity any repre- 
sentations attributed him the mere depositing the checks 
his account Brazeau Bank.” cannot agree this issue was open 
good faith dispute defendant. Defendant had knowledge that 
Schneier had pled guilty defrauding the insured, growing out 
presentation the checks. was public record. Certainly defendant 
must have investigated the case and received actual knowledge such 
plea Schneier. the facts and law were defendant here contends 
civil case, Schneier would not have pled guilty fraud the 
same facts criminal case. 

Considering the pre-trial order, admissions the pleading, and the 
record whole, are unable find grounds upon which defendant 
could reasonably and good faith contest the claim plaintiff. 


consider $2,000 reasonable attorney’s fee. 
Judgment may settled and submitted. 


Holder Due Course: One Third Discount 
Television Paper 


United Television, Inc., sold Gorden television set 
February 1951, consideration which Gorden signed 
conditional sales contract and promissory note the amount 
$362.50. the same day Wilson, who was the business 
purchasing promissory notes, purchased this note from 
United Television, Inc., for $246.50. Wilson testified that 
had connection with the television firm but had purchased 
some notes from them which this note was one. testi- 
fied that there were suspicious circumstances surrounding its 
purchase and that had visited the television firm’s place 
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business and found that they were conducting television sales 
business Arlington, Virginia. Wilson admitted that sup- 
plied the television firm with blank conditional sales contracts. 

Gorden testified that agent the television firm had 
called and was given permission demonstrate television 
unit February 1951. Gorden liked the set, and was left 
his home. Gorden signed the note and conditional sales con- 
tract the same day. Approximately three weeks later Gorden 
called the television firm requesting that they remove the set 
because could not meet the payments and that the set had 
proved unsatisfactory. This request was complied with. 

reply Wilson testified that sent Gorden payment 
book about March 10, 1951, and that knew nothing whatso- 
ever about any trouble between Gorden and the television firm 
until after the first payment was due March 15, 1951. Upon 
investigation, Wilson learned that the television firm had closed 
its business and the operators thereof could not located. 

Holding that Wilson was holder due course entitled 
recover the note, the opinion the District Columbia 
Municipal Court Appeals Wilson Gorden al., 
A.2d 829, stated: 


Every holder negotiable instrument deemed prima facie 
holder due course, but shown that the title any person who 
had negotiated the instrument was defective, the burden the 
holder prove that some person under whom claims acquired 
the title holder due course. Accordingly, plaintiff first showed 
that was holder the negotiable instrument and how acquired 
it, thereby raising the presumption that was holder due course. 
Defendants attacked this position attempting show that acquired 
title this negotiable instrument breach faith under such cir- 
cumstances amount fraud. Defendants claim that plaintiff was 
reality payee due the close association between plaintiff and the 
television firm and that therefore they are entitled avail themselves 
the personal defenses available the maker against payee. This 
close association was attempted shown the fact that plaintiff 
acquired title the same date the date the sale the television 
unit defendants along with the exceptionally large discount coupled 
with admission that had the television firm 
blank conditional sales contracts. This evidence not sufficient law 
defeat plaintiff’s claim holder due course. 
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Palmer Associates Discount Corporation, App.D.C. 386, 124 
225, was held that plaintiff, who was the holder the note, was 
closely associated with the payee under such circumstances over- 
come the presumption that plaintiff was holder due course. There, 
here, the plaintiff had supplied the payee with the blank promissory 
note, but that form note, unlike the one this case, provided large 


type which appeared its face that payments were made the 


plaintiff finance company. Another distinguishing factor the Palmer 
case was that since testimony had been offered the date the 
purchase the note the finance company the evidence could have 
been construed mean that presented the note for payment agent, 
which was refused, and then purchased the note subsequently. Under 
such circumstances, the court held that the finance company was not 
holder due course. this case there was such evidence. 


While breach faith such circumstances amount fraud 
knowledge infirmity negotiable instrument may established 
circumstantial evidence, has been well said that endorsee’s bad 
faith fraud acquiring negotiable note can never assumed but 
must shown clear and unequivocal testimony and mere suspicion 
insufficient upset the proof offered plaintiff that was 
holder due course. appears clear from defendant’s evidence that 
they have cause action against the television firm, payee the 
note. But must hold that plaintiff established that was holder 
due course the note and hence that took the instrument free 
from defenses available between the immediate parties. 


Reversed with instructions enter judgment for plaintiff. 


Payee Check Subordinate Attaching 
Creditor Drawer’s Bank Account 


Maddrey purchased $10,000 worth cotton and issued 
checks for the purchase price drawn the Farmers Bank 
Seaboard. order make the checks good Maddrey bor- 
rowed $10,000 from Crew and upon payment the 
instruments were delivered Crew. Maddrey then sold the 
cotton profit and deposited the proceeds the Farmers 
Bank. The bank account was then seized judgment credi- 
tor Maddrey before Crew had presented the checks for pay- 
ment. dispute between Crew and the judgment creditor 
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the court ruled that, since under the Negotiable Instruments 
Law the issuance check does not amount assignment 
any part the account the payee the check, the judg- 
ment creditor would prevail. 

Although following well settled law the decision never- 
theless harsh since very likely that after the sale the cot- 
ton Maddrey made the deposit with the intention that the money 
should appropriated the payment the checks held 
Crew. Another decision where the careless treatment checks 
time paper has resulted loss. al. Maddrey, 
United States District Court, North Carolina, 106 
Supp. The opinion the court follows: 


GILLIAM, J.—On July 15, 1952, Crew, Jr., filed application 
for leave intervene under the provisions Rule 24(a), Subsections 
(2) and (3), the Rules Civil Procedure, U.S.C.A., together 
with motion set aside order entered June 23, 1952. 

January, 1951, judgment this cause for $40,152.24 was entered 
against the defendant. D.C., Supp. 784. Execution was issue 
and thereafter, January 18, 1952, court order requiring the Farmers 
Bank Seaboard pay over all money belonging Maddrey 
was served the bank. the time this order was served there was 
deposit the bank $10,041.04 the credit “Maddrey Cotton 
Company”, and, plaintiff claimed that this account was fact the 
account Maddrey, the bank transferred its books the 
credit the United States Marshal, subject the further orders the 
Court. 

February 29, 1952, the plaintiffs filed petition with supporting 
affidavit, under 1--360, for order requiring the defendant, 
Maddrey Cotton Company, and the Farmers Bank Seaboard, appear 
and answer concerning the bank account standing the name Mad- 
drey Cotton Company said bank. pursuance order issued 
and served the parties, Maddrey and Whitley, Vice Presi- 
dent the Farmers Bank Seaboard, appeared before the Court 
June 11, 1952; person claiming represent Maddrey Cotton Com- 
pany appeared, though Wayland Maddrey, who Maddrey asserted 
the hearing was the sole owner, was duly notified the hearing. 

Evidence was taken and the Court having found thereon that the 
account question was reality that Maddrey, the defendant, 
June 23, 1952 order was entered requiring the bank pay over 
the balance the Clerk this Court, and providing that turn the 
funds should paid over plaintiffs for credit the judgment, 


4 
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the event appeal was perfected, otherwise according the further 
order the Court. Notice appeal was filed within the time allowed, 
but the appeal was not perfected required the Rules, and the 
money now the Registry the Court, subject decision the 
application and motion under consideration. This application alleges 
that the fund question the extent $9,972.67 should paid 
applicant, because had advanced this amount pay certain checks 
drawn Maddrey Cotton Company prior the order January 18, 
1952, which were not and have not been paid the bank account 
the Court’s order. 

The facts with reference the Crew claim, alleged and established 
the evidence taken June 12, 1952, are substantially these: Prior 
the order entered January 18, 1952, requiring the bank pay over 
all money its hands belonging Maddrey, wit, January 
11, 1952, the Maddrey Cotton Company had issued three checks against 
its account said bank payment for cotton purchased, one for 
$8,616.80, one for $908.97, and third for $446.90; also, prior said 
order January 18, 1952, wit, about January 12, 1952, the 
cotton for which the three checks were issued payment was sold for 
amount excess the aggregate the three checks issued, and 
this amount the same date was entered deposit the credit 
Maddrey Cotton Company with Farmers Bank Seaboard. The 
checks were held until after the order January 18, 1952, and when 
presented payment was refused because that time, reason the 
transfer the credit the Marshal, there was balance the credit 
the drawer. 

Thereafter, and prior entry the order June 23, 1952, ordering 
the full amount deposit the credit Maddrey Cotton Company 
said bank transferred the Clerk this Court for credit judgment 
against Maddrey, Maddrey borrowed $10,000 from Crew 
with which pay the three checks, and upon such payment the checks 
were delivered Crew who now holds them. note evidence 
the indebtedness was executed Maddrey, and this note states: “This 
note secured three checks issued Maddrey Cotton Company”. 


Inasmuch the fund which the applicant lays claim still the 
custody the Court, seems that the application under Rule 
distribution other disposition” such fund, appears that 
applicant should permitted intervene, provided upon his allegations 
and the facts established there prima facie merit his claim. 

may questioned that plaintiff acquired any lien upon right 
the deposit under the execution, and result the order 
January 18, 1952, but there can little doubt that lien the deposit 
favor plaintiffs was created the order June 23, 1952, ordering 
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the fund paid over the Clerk for later application the judgment. 
The first assertion any claim Crew came July 15, 1952, when 
filed his application for leave intervene. 


seems upon the face that would unjust and inequitable 
permit the plaintiffs take and hold the deposit which was created 
the sale the cotton for which the outstanding and unpaid checks 
were issued payment, but seems that probably the law such that 
this must the case. not infrequent that such situations occur 
where payments check are accepted. Crew’s position stronger 
than would the position the payees had they not been paid, 
seems pertinent inquire what were the rights the payees the 
time payment the checks was refused, and thereafter. They had 
cause action against the bank, view general principles and 
N.C.G.S. 25-134, which provides: bill itself does not operate 
assignment the funds the hands the drawee available for 
the payment thercof, and the drawee not liable the bill unless and 
until accepts the same.” 


The payees, course, had cause action against the drawer 
the checks when payment them was refused the bank, and the 
drawer had good cause action against the drawee bank, provided 
the bank failed apply the deposit accord with the rights the 
parties. arises the question whether right the deposit 
superior that the payees the checks was acquired the plaintiffs 
reason the execution under the judgment and the subsequent 
proceedings prior the filing Crew’s application. 


Banks, Am.Jur. 383, Sec. 532: 


“Under the Uniform Negotiable Instruments Act the 
rule now that check, itself, does not operate assign- 
ment any part the funds the credit the drawer with the 
bank. According this rule, there privity contract 
between bank and the holder check given depositor 
until such check accepted certified; hence the holder has 
right action against the drawee virtue merely the check 
itself. case nonpayment, the recourse the holder 
against the drawer and endorser, any. The drawer alone can 
bring suit recover the funds against which check was drawn, 
and ordinarily only can maintain action for failure pay 
presentment. The rights the holder check, under 
this view, are not superior those attaching creditor, re- 
ceiver, assignee for creditors, administrator executor 
drawer check draft, where such check not presented for 
payment acceptance until after the attachment insolvency 
death the maker. 
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“On the other hand, prior the adoption the Uniform 
Negotiable Instruments Act, minority the courts followed the 
rule that the drawing and delivery check upon fund the 
bank was effect substance assignment the holder 
the check much the fund the check called for. The 
courts which followed this view held that the holder would 
preferred the drawer any subsequent claimant, whether 
the assignment the drawer legal process served upon the 
drawee. Accordingly, under this doctrine was held that the 
holder check drawn and delivered before the noticing the 
garnishment, although not presented until after the attachment 
thereof, was entitled priority over the garnishing creditor. 
(Sec. 534, 386) “Although there are few cases apparently 
the contrary, the rule now generally adopted that under sec- 
tions the Uniform Negotiable Instruments Act providing 
effect that check draft, itself, does not operate assign- 
ment the funds the hands the drawee available for the 
payment thereof, attaching creditor has right the funds 
drawn upon which superior that the payee holder, 
where such check draft not presented for acceptance pay- 
ment until after the attachment unless such check draft, 
together with other evidence, held court equity show 
assignment fact. may stated corollary, therefore, 
that the clear weight authority supports the view that the 
provisions the Uniform Negotiable Instruments Act negative 
the character check draft assignment, legal equit- 
able, not only between the holder and drawee, but also be- 
tween the holder and persons who derive the rights from the 
drawer after the delivery, but before presentment the drawee.” 


100, was held that the right creditor who attaches, under 
garnishee process, the bank deposit one who drew check upon the 
deposit before the attachment, which was not presented for payment 
until after such attachment, superior the right the holder 
the check drawn, the funds deposit, as, under the Uniform 
Negotiable Instruments Law, Sec. 189, check does not operate 
assign any part the funds bank the credit the drawer, and 
the funds bank, the time the attachment were still the property 
the drawer and subject attachment action against him. 
The Court says: 


“The mere fact that Smith (drawer) gave check open 
bank account subject check does not amount equitable 
assignment, notwithstanding the fact that made deposit 
cover the particular check; and the garnishment the bank 
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before such check has been presented creates lien the deposit 
superior that the payee the check.” 


Live Stock State Bank Hise, 150 Minn. 301, 185 N.W. 498, 500, 
was held that creditor who had garnished the funds upon which 
draft was drawn before, but not presented for payment until after, 
garnishment, has right superior that the holder the draft. 
The garnishee was corporation doing general livestock business and 
the drawer was dealer cattle who consigned cattle the garnishee 
for sale and drew against the funds raised. the contention the 
draft holder that the draft constituted equitable assignment the 
funds derived from particular shipment cattle, which the 
garnishee received and sold, the Court says: “The draft was not drawn 
particular fund, but generally against any money the hands 
the garnishee then due owing Hise (drawer). such fund 
existed; the garnishee was not then indebted Hise, the contrary being 
that Hise was the debtor garnishee. The draft therefore created 
liability the part the garnishee until acceptance; there was 
equitable other assignment prospective funds come into the 
garnishee’s hands the future.” See note A.L.R. page 403. 
The mere giving check ordinary deposit account bank 
the usual course business does not amount equitable assignment 
even though the drawer makes deposit expressly cover the check. 
Interborough Consol Corp., Cir., 288 334; Hollins, 
Cir., 215 41. 


true that there are cases the contrary, but the above cases, 
seems me, represent the weight authority. 


The applicant strenuously asserts that the facts show equitable 
assignment the deposit cover the checks, because drawn 
specific and particular account, since says, the account Mad- 
drey Cotton Company was carried specifically and only for the purpose 
meeting checks drawn payment for cotton. This latter fact, how- 
ever, does not appear. far appears, the deposit against which the 
checks were drawn was general one and the bank was obligated 
cash any check drawn against Maddrey Cotton Company, 
matter for what purpose. Applicant his argument makes the state- 
ment that “any check drawn this account was for the purchase 
cotton.” Obviously, this inaccurate statement; what happened 
the profits derived the business? And how were expenses met? 


While the giving check against general deposit does not, 
itself, create assignment pro tanto the deposit, where addition 
the check there agreement, written oral, express implied, 
assign much the deposit required for the payment the check, 
many cases hold that the agreement operates assignment and 
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sufficient vest the payee title that portion the deposit. 
Among the cases holding Fourth Street Bank Yardley, 165 
US. 634, St.Ct. 439, L.Ed. 855, cited applicant; but the facts 
that case, others examined, differ materially from the facts 
this case. reading the opinion the above case will show that 
there was very definite understanding that the check question was 
paid out the fund the credit the drawer with the drawee; 
also that, the Court held, the drawer was estopped take different 
position account representations made. There the controversy 
was between the parties the transaction, while here have third 
party. Nobody would question the right payment out the deposit 
one whom the drawer issued check, for whatever purpose, sub- 
sequent the issue the three checks involved, upon the presentation 
such later issued check prior presentation the checks issued 
payment the cotton. the deposit was general and not set with 
the bank with any understanding that the account was drawn upon 
only payment for cotton, the bank was obligated pay order 
presentation every check drawn the creditor until the account be- 
came exhausted. effect, that what occurred. The creditor 
the bank suffered judgment taken against him and the judgment 
creditor got the bank ahead the creditors who held the three 
checks mentioned. 


not contended that there was any express assignment the 
account with the bank for the payment the checks, and the facts, 
mind, not establish implied one. doubt, the payees ex- 
pected the checks paid out the proceeds arising from sale the 
drawer, and, doubt, the drawer expected the same, but expectation 
the part both, analyze the situation, falls short implied 
assignment for that purpose. And even there had been implied 
agreement between the drawer and the payees, doubtful, perhaps, 
whether such agreement would defeat the rights the plaintiffs. 
387, Sec. 535, said: “Similarly, the check purchased 
from the drawer, advance made the drawer the faith 
the check and with the understanding that shall charge 
the deposit, equity will enforce the agreement against the 
drawer, mere volunteers, and persons charged with notice.” can- 
not contended successfully that the plaintiffs are “volunteers” 
that they “were charged with notice”. has been held, also, 
Ballard Home National Bank, Kan. 91, 136 935, L.R.A. 
1916 161, that express agreement between the drawer and 
drawee that the check will paid the drawee from the funds 
deposit, will operate assignment even though such agreement 
may unknown the payee. not believe has been held that 
agreement between drawer and payee, unknown the drawee, will 
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operate assignment against third parties who are other 
volunteers and who are not charged with notice such agreement. 
are dealing here with the rights other creditors who happened 
good fortune get the bank first, and who had notice any 
agreement between the drawer and the payees, there was one, and 
knowledge that the checks question were outstanding. the 
account question had stood the name Maddrey, and the 
checks involved had been issued him, the superior right the 
judgment creditor the deposit would clear, opinion. The 
finding that the account reality was that Maddrey, and, 
effect, the checks were his and drawn his account, believe, 
sufficient require the same conclusion. 


order being entered denying the application Crew, Jr., 
for leave intervene and his motion set aside the order June 
23, 1952. 


Federal Tax Lien Superior Bank’s Claim 
Account Receivable 


Pursuant the Texas assignment accounts receivable 
statute the University State Bank Houston filed notice, 
effective for period three years, that was finance 
basis. This notice was filed Oct. 18, 1947. the following 
year the federal government recorded tax liens against Cum- 
ings totaling $1,500. early 1949 Cumings assigned 
account receivable $1,900 the bank security for loan 
made that date. 


Upon the bankruptcy Cumings the United States Court 
Appeals ruled that the federal tax lien prevailed over the 
assignment the account the bank. The decision holds that 
the bank did not deemed virtue the Texas notifica- 
tion statute, have acquired interest the account re- 
ceivable prior time the recording the government tax 
lien. United States Phillips al., United States Court 
Appeals, Fifth Circuit, 198 F.2d 634. The opinion the 
court follows: 
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RUSSELL, J—In the trial Court, the United States America 
and the University State Bank each sought claim the 
ruptcy Court recover the proceeds indebtedness Harris 
County Cumings, bankrupt. The material facts are not 
dispute and are fairly stated the Government’s brief, follows: 


“The tax delinquent, Cumings, executed notice 
October 15, 1947, that intended assign the University 
State Bank, Houston, Texas, hereinafter called the Bank, one 
more accounts receivable, the notice effective for 
period three years from its date. This notice was filed the 
office the County Clerk Harris County, Texas, Octo- 
ber 18, 1947. 

the following dates federal tax liens the respective 
sums shown below were filed for record the County Clerk’s 
office: 


764.66 

$1,555.25 


“On February 18, 1949, the tax delinquent executed assign- 
ment account receivable due from Harris County the 
sum $1,965 the Bank. the same date executed 
promissory note the Bank the sum $1,800, due thirty days 
after February 18, 1949. 


“An involuntary petition for bankruptcy was filed against the 
tax delinquent September 28, 1949, and October 17, 1949, 
was adjudged bankrupt. March 23, 1950, the trustee 
bankruptcy filed petition alleging that there was about $2,200 
due the bankrupt from Harris County and that the County was 
withholding payment for the reason that two parties, the Bank 
and the Collector Internal Revenue, had both filed claims for 
the funds. Harris County admitted that owed the bankrupt 
$2,185.88 and asked that discharged from all liability 
paying the fund, less attorney’s fee, the trustee. After 
hearing the Referee ordered that Harris County allowed 
attorney’s fee $250 and that the balance should paid the 
trustee. The Referee also ordered that after administration ex- 
penses had been deducted from the sum received the trustee 
from Harris County, the remainder should pro-rated between 
the Bank and the Collector Internal Revenue. The Govern- 
ment filed petition for review the Referee’s order, and the 
Bank filed cross-petition. Whereupon the District Court de- 


THE BANKING LAW JOURNAL 625 


cided that the entire balance $1,935.88 after deduction the 
administration expenses, should paid the Bank. From that 
decision, the Government appealed this Court.” 


the contention the United States that the District Court 
erred holding that the Bank’s lien, which was not perfected until 
after notice the federal tax liens had been filed with the County 
Clerk, was superior the Government’s lien. 

The judgment the Court was induced its consideration the 
notice assignment filed accordance with the provisions the Texas 
statute providing for the protection assignment accounts filing 
for record “Notice and its view that the validity 
and superiority the assignments was controlled the decision 
this Court Second National Bank Phillips, Trustee, 189 F.2d 115. 
The Government contends, correctly think, that reliance upon our 
former decision was improper since dealt with the respective rights 
private creditors bankrupt and question the rights the 
Government enforcement federal tax liens duly recorded prior 
the assignment specific account, from which arises the proceeds 
immediately involved, was there issue, and consequently not ruled. 
that decision also noted that the statute had not been then con- 
strued the Texas Court. case subsequently decided the 
Court Civil Appeals Texas, Fourth District, Keeran Salley, 
244 S.W.2d 663, 666, the Court apparently restricts the effect Article 
260-1 cover only accounts which evidence, provided the 
statute, ‘an existing future right the payment money presently 
due, become due under existing contract: and holds that 
where the contract from which the assigned account arises not 
existence the time the notice assignment, the prior record 
general notice assignment does not protect the assignee against the 
priority claim plaintiff garnishment who serves the writ 
garnishment prior the time such assignee received assignment 
the disputed account fund. While are not the opinion that this 
holding inconsistent with our own, need not stop consider the 
precise effect upon our decision for not necessary 
this case where the Government seeks assert lien for unpaid federal 
taxes provided Sections 3670, 3671 and 3672 the Internal 
Revenue Code, U.S.C.A. 3670-3672. Whatever may: the effect 
the Texas statute between ordinary creditors the effect the 
provisions and purpose the cited sections rendered the federal tax 
lien superior right attempted assignment specific account 
made after the federal tax lien has been duly recorded. view the 
provisions and effect these sections the Internal Revenue Code 


Texas Revised Civil Statutes, Article 260-1, Vernons Ann.CivSt. art. 260-1. 
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there room occasion for the application any doctrine re- 
lation back the original general assignment use its provisions 
means protection and completion lien antecedent the 
Government’s recorded tax lien. The prior recorded tax lien not 
displaced subordinated the subsequent assignment specific 
account made secure the present advance presently 
force, Section 3672 provides that such lien “shall not valid 
against any mortgagee, pledgee, purchaser, judgment creditor until 
notice thereof has been filed the collector”. The meaning the 
statute that after the notice lien has been filed such lien en- 
forceable against any mortgagee, pledgee, purchaser, judgment 
creditor the tax delinquent whose interest the property and right 
property belonging such tax delinquent arises, created, sub- 
sequent the recording the tax lien, save securities, which are 
excepted the plain terms the conclude that 
contest claim the proceeds the account question, which was 
assigned the tax delinquent subsequent the filing the federal 
tax lien, such tax lien was superior right the claim the Bank 
assignee such account. The trial Court erred holding the 
contrary. 


The above ruling disposes the question directly presented this 
appeal the priority the three items tax for which notices 
liens were recorded prior the assignment the Harris County ac- 
count the Bank. follows that the decision the Referee which 
granted priority these tax liens was correct and should have been 
affirmed the trial Court. There complaint here the 
proration ordered the balance remaining the proceeds this 
account after proportionate deduction attorneys’ fees and expenses 
administration between the first and second liens. However, its 
brief, appellee contends that the case one which properly requires 
application the equitable doctrine marshaling assets and that 
the amount other accounts seized, and which the Referee determined 
should applied diminishment the aggregate claim for taxes, 
should have been applied the oldest tax lien. not think so. 
The facts upon this point were not fully developed the Bank, which 
had the burden establishing its claim marshaling assets and 
application payment, and are not prepared hold that equity 
required any different result from that reached the Referee. 
means clear that the relief sought can granted without in- 
justice the Government. appears that matter what application 
Cf. United States Snyder, 149 US. 210, S.Ct. 846, L.Ed. Detroit Bank 


United States, 317 US. 329, S.Ct. 297, L.Ed. $04; State Michigan United 


United States Security Tr. Sav. Bank, 340 US. 47, S.Ct. 111, 53; 
Glass City Bank United States, 326 US. 265, S.Ct. 108, 56. 
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payment may made the greater portion the tax the 
Government will never paid satisfied. 


The judgment reversed and the cause remanded for further pro- 
ceedings not inconsistent with this opinion. Reversed. 


Holder Check Under Forged Indorse- 
ment Prevails Over Drawer 


Robert Block operated check cashing agency Miami 
Beach where for fee would use his credit the bank ob- 
tain special clearance the checks his customers. Block had 
cashed number checks for one Joe Bloom. About March 
28, 1948, Bloom presented check Block for Block have 


forwarded for collection. was dated March 28, 1947, drawn 


Howard Sober, Inc., Howard Sober, President, the 
Michigan National Bank for $7,500, and payable Eugene 
Wermuth. The check bore the apparent endorsement Wer- 
muth, which indorsement appears have been forged 
Bloom. The check also was indorsed Bloom. 

Block called Bloom’s attention the fact that the check 
was about year old. However, since Block was taking the 
check subject collection was not especially careful about 
this. Block did not know that Wermuth’s signature the 
check was forgery. 

Block took the check and forwarded through the Mercan- 
tile National Bank the National Bank Michigan. When 
the check arrived the National Bank Michigan for pay- 
ment, developed that had countersigned one 
Wilken, who was the Comptroller Howard Sober, Inc., be- 
fore the National Bank Michigan could honor it. The Na- 
tional Bank Michigan advised Wilken the fact that the 
check had been presented for payment, and Wilken counter- 
signed and the Michigan National Bank paid it. The funds 
reached the Mercantile National Bank, were credited Block’s 
account and Block, when notified, paid 
Block’s fee. 


Sober, who was then Miami, returned Lansing, Michi- 
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gan, April 1948, and discovered that the check had been paid. 

then developed that the facts relative the issuance 
this check Sober were that the 1947 season, was betting 
the horse races Miami with firm bookmakers com- 
posed Wermuth, Bloom and one Levenson. Sober lost, and 
gave this firm three checks, all drawn him president 
Howard Sober, Inc., the Michigan National Bank. The 
check now question was the third these checks. The other 
two were not paid the Michigan National Bank because 
lack Wilken’s signature. For this reason, the firm did not 
try collect this check, but after negotiations with Sober 
was arranged that Sober was make cash settlement. Sober 
that time had returned Michigan sent certified 
check friend Miami Beach settlement for delivery 
the bookmaking firm. This the friend did, but did not get 
back the check question. 

Bloom had obtained the check, held almost exactly year, 
forged Wermuth’s indorsement it, and had presented 
Block have Block collect through Block’s bank. 

The Supreme Court Florida ruled that Sober must bear 
the loss: 


The check question was not valid instrument until was coun- 
tersigned the Comptroller, Wilkens. was co-maker. 

Goodyear Tire Rubber Co. Wells Fargo Bank, Cal. App. 
694, 483, 489, said: “It common business practice for 
companies require two persons sign checks condition prece- 
dent their validity. Life fused into the check the one who 
finally signs.” 

Section 674.63, Florida Statutes 1951, A., provides: “The drawer 
drawing the instrument admits the existence the payee and his 
then capacity indorse; and engages that due presentment the in- 
strument will accepted paid, both, according its tenor, 

addition this was the careless and irregular business methods 
Howard Sober, president Howard Sober, Inc., that made pos- 
sible for Joe Bloom secure the recovery this check from Robert 
Block. 


Since Bloom acquired the check through forged indorse- 
ment wonder the real loss won’t fall Sober’s bank 
rather than Sober since will not permitted charge 


THE BANKING LAW JOURNAL 


Sober’s account having honored check containing forged 
indorsement. is, moreover, strange rule that permits Block 
retain the funds since admittedly held the instrument un- 
der forged indorsement. Under the rule which has prevailed 
for centuries, upon discovery forged indorsement each in- 
dorsee entitled recover the funds previously paid over 
his indorser. Thus the present case Block should left only 
with claim over against Bloom. Perhaps the court suggest- 
ing that the forged indorsement was somehow cured the 
later signature Comptroller, Wilken. But the provision 
the Negotiable Instruments Law quoted the court would not 
sustain this result. Block Howard Sober, Inc., Supreme 
Court Florida, So. 538. 


Ohio Court Rules Bank Must Open Books 
For Inspection Stockholder 


recent decision the Common Pleas Court Ohio holds 
that bank must open its books for inspection and copying 
stockholder long the inspection sought for proper 
purpose. Horvitz Lorain County Savings Trust Co., 
October 29, 1952. The brief order the court was follows: 


“This case having been duly assigned for trial came heard 
this 18th day October, 1952, the plaintiff’s petition for order 
inspect the books and records, except for books and records de- 
posit and trust, the defendant company, and upon the answer the 
defendant company alleging that for many years has had estab- 
lished policy not voluntarily furnishing anyone information con- 
cerning confidential affairs its customers and having denied the right 
inspection such account, and having requested that the court de- 
termine whether the purposes inspection were proper before ordering 
any inspection. Upon consideration the evidence the court finds that 
the purpose for which plaintiff seeks inspection proper purpose. 

“It is, therefore, ordered that plaintiff personally, through his audi- 
tors, Francis Kane and Howard Hersh, such other representa- 
tives might hereafter approved the court, shall have the right 
inspect the books and records the defendant company, other than 
books and records deposit and trust and that the plaintiff his said 
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representatives may then and there take copies any said books and 
records; however, any such information secured shall not used 
plaintiff for any purpose detrimental the interest the defendant 
company its stockholders such. Record waived.” 


Smart Bankers Don’t Read and Maybe 


Don’t Even Possess Insurance Policies 


Assigned Their Borrowers 


Suit was brought the Citizen’s State Bank Dickinson, 
Texas, mortgagee under automobile insurance policy with 
loss payable clause its favor. The policy was issued the 
American Fire and Casualty Company, certain motor ve- 
hicles owned the mortgagor, Langness. Three the 
vehicles covered the policy were destroyed fire and proof 
loss was duly furnished the insurance company. The in- 
surer denied liability the ground that the policy was void 
from its inception for the reason that was obtained Lang- 
ness through the false and fraudulent representation that 
insurer had cancelled any other policies insurance during the 
past year the motor vehicles question, and that the bank, 
through its officers, knew that prior insurance had been can- 
celled and wilfully concealed this material fact when the duty 
was upon divulge such facts the insurance company. 

the time the policy was issued Langness was indebted 
the bank the amount which was evidenced 
note its favor secured chattel mortgage five the 
vehicles described the policy. The president the bank, 
Hall, had made the loan Langness and was conversant 
with all phases thereof. Hall was also the owner insurance 
agency and through this agency had, between March and July 
1948, written three separate policies insurance covering 
these motor vehicles. These policies had been written differ- 
ent companies and each instance had been cancelled the 
insurer within month two after issuance. Following the 
last cancellation, Hall advised Langness that none his com- 
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panies would carry the risk and told Langness procure in- 
surance his own initiative through some other agency. 

Langness got touch with the Reiss Insurance Agency 
and making application for the insurance advised Reiss that 
insurer had cancelled declined issue any automobile in- 
surance for him during the past year. Thereafter Hall in- 
formed Reiss telephone that the bank would pay the pre- 
mium and the policy was issued and mailed the bank, which 
retained possession thereof until the date the fire. Attached 
the policy was Texas Standard Endorsement Form 112— 
loss payable clause favor the plaintiff bank. Upon receipt 
the policy, Hall examined it, and the trial court found that 
Hall thus became aware Langness’ misrepresentation 
prior insurance but failed advise the insur- 
ance company the true facts. the basis these findings, 
the court concluded matter law that the failure speak, 
learning the misrepresentation, constituted wrongful 
concealment material fact, which precluded any recovery 
the mortgagee the policy. 

had always thought that standard mortgagee en- 
dorsement automobile insurance contract was ironclad. 
Two lessons from this decision. 

individual’s simultaneous pursuit both the banking 
and insurance professions has its pitfalls. 

Bankers who lend money the security automobiles 
should not read the insurance policies the vehicles, and bet- 
ter yet should not even take possession the policies! Indeed, 
reading the courts opinion printed below reveals this strange 
ruling that the bank this case would have been protected 
its officer never had seen the insurance policy. Citizens State 
Bank Dickinson, Tex. American Fire Casualty Co., 
United States Court Appeals, Fifth Circuit 198 57. 
The opinion the court follows: 


Appellant contends that Articles 6.14 and 6.15 the Texas Insurance 
Code, Insurance Code, arts. 6.14, 6.15, are applicable this 
case. connection with Article 6.14, claims that under the decision 
Commercial Standard Insurance Company First State Bank 
Vernon, Tex. Civ. App., 142 621, even the mortgagor would not 
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barred from recovery his misrepresentation cancellation 
prior insurance and fortiori the mortgagee should not barred. Ar- 
ticle 6.14 the Texas Insurance Code reads follows: 


“No breach violation the insured any warranty, con- 
dition provision any fire insurance policy, contract insur- 
ance, application therefor, upon personal property, shall render 
void the policy contract, constitute defense suit for 
loss thereon, unless such breach violation contributed bring 
about the destruction the property.” 


McPherson Camden Fire Insurance Co., 222 211, the 
Commission Appeals Texas, after thorough examination the 
legislative purpose and intent enacting Article 4930, Revised Civil 
Statutes Texas, now codified Article 6.14 the Texas Insurance 
Code, held that the act had application breach those provi- 
sions policy which are material the risk, violation which could 
not, from their very nature, contribute bring about the destruction 
the property. other words, the court limited the application the 
statute that class fire insurance policy provisions, breach which 
might have contributed bring about loss fire but which did not. 
This construction the statute has been consistently followed the 
Texas courts. Philadelphia Underwriters’ Agency Driggers, Tex. Sup. 
Ct., 111 Tex. 392, 238 633; Providence-Washington Insurance Co. 
Levy Rosen, Tex. Com. App., 222 216; Aetna Insurance Co. 
Waco Co., Tex. Com. App., 222 217; Merchants’ Manufacturer’s 
Lloyd’s Ins. Exch. Southern Trading Co., Tex. Com. App., 229 
Humphrey National Fire Ins. Co., Tex. Com. App., 231 
750; Security National Fire Ins. Co. Schott Drug Co., 183 Tex. 559, 
129 632, 125 342; Aetna Ins. Co. Jackson, Tex. 
Civ. App., 282 656; Commercial Casualty Ins. Co. Holmes, Tex. 
Civ. App., 206 882; Texas Jurisprudence 167. The cancel- 
lation clause the policy was material provision, violation which 
could not, from its very nature, contribute bring about the destruc- 
tion the property. Accordingly, are opinion that Article 6.14 
has application breach the noncancellation provision and the 
mortgagor could not have recovered reason the provisions the 
statute. true that Commercial Standard Ins. Co. First State 
Bank Vernon, 142 621, the Court Civil Appeals, without 
any discussion the question, arrived contrary result. However, 
the Court did not cite any authority whatever support its view 
and feel compelled follow the rule repeatedly announced long 
line decisions the Commission Appeals Texas and the Texas 
Supreme Court. 

6.15, which reads follows: 
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“The interest mortgagee trustee under any fire insur- 
ance contract hereafter issued covering any property situated 
this State shall not invalidated any act neglect the 
mortgagor owner said described property the happening 
any condition beyond his control, and any stipulation any 
contract conflict herewith shall null and void.” 


plain that the purpose this statute protect the mortgagee 
against “any act neglect the mortgagor”. Accordingly, Langness’ 
act making the false representation could not invalidate the fire in- 
surance policy appellant bank. Regardless that conclusion, 
think that the mortgagee was guilty wrongful act failing 
make the disclosure the insurance company, such wrongful act the 
mortgagee would prevent recovery. This for the reason, pointed 
out the Supreme Court Texas Camden Fire Ins. Ass’n Harold 
Clayton Co., 117 Tex. 414, 1029, 1030, that this statute 
largely legislative adoption the interpretation which the courts 
this country have given the so-called Mortgage 
and the general rule that the effect the Union Mortgage Clause 
make new, independent contract between the mortgagee and the 
insurance company, the validity which dependent solely the acts 
the mortgagee. See Camden Fire Ins. Ass’n Harold Clayton 
Co., supra; Home Ins. Co. Boatner, Tex. Civ. ‘App., 218 1097; 
Georgia Home Ins. Co. Golden, 127 Tex. 93, 695; Home 
Co. New York Lake Dallas Gin Co., 127 Tex. 479, 
388; Syndicate Ins. Co. Bohn, Cir., 165, 614. Ac- 
cordingly, the question here whether there was wrongful act the 
mortgagee bank breaching the contract between and the insurance 
company. The district court found that the bank became aware the 
misrepresentation the time when Hall examined the policy and 
are unable say that such finding clearly erroneous. Therefore, since 
the bank knew Langness’ misrepresentation the insurance company 
and knew that such misrepresentation concerned matter material 
the risk which the insurer was ignorant and deceived, the question 
this: Could the bank sit back without disclosure and take advantage 
the misrepresentation which the insurance policy, applied for its 
instance and with loss payable clause its favor, was obtained? 
think not and hold that the court below was right concluding that the 
failure the bank speak constituted wrongful concealment 
fact which knew material and that the bank precluded from 
recovery its own wrongful act. Cf. First State Bank Gustine, 
Texas New Amsterdam Casualty Co. New York, Cir., 
992; General Reinsurance Corp. Southern Surety Co., Cir., 
265; Genesee Falls Permanent Savings Loan Ass’n Fire Ins. 
Co., App. Div. 587, 979. Affirmed. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Examination Before Trial Claimant Against Estate 


Matter Anna Weber, New York Surrogates Court, September 24, 1952 


claimant against estate, the course pre-trial examination, 
was asked give the names and addresses persons present con- 
versations which the claim was founded. Directing that the claimant 
must answer, the court stated: 

“Of course the general rule that person being examined before 
trial will not required disclose the names witnesses but 
this cannot inflexible rule, one which will never yield even 
uncommon case. Unusual situations require extraordinary treatment 
and must handled when they present themselves. The position 
the administrator unlike that the original debtor. Frequently 
without knowledge his intestate’s dealings and the interests 
justice the court should extend him the fullest co-operation 
delving into the facts and ascertaining the truth. Such assistance 
proper case should compel the disclosure all facts which are material, 
including the names witnesses. The administrator will enabled 
through examination the witnesses obtain information concerning 
the validity the claim and thereby the time the trial will often 
lessened. the claimant successful herein will obtain the entire 
estate for himself. Thus the abnormality the circumstances beyond 
question. the court’s estimation would abuse discretion 
deny the examination sought. The great liberality which has been 
extended the procedure examination before trial requires contrary 
ruling.” 


Devise Condition Against Remarriage Held Valid 


Mooney Mooney, New York Supreme Court, August 19, 1952 


The testatrix left her entire estate her husband condition that 
did not remarry. the husband‘s remarriage the court upheld the 
validity the condition and declared forfeiture: 
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“The courts have uniformly held that between husband and wife 
the restriction marriage not against public policy and good. 
further hold that the failure make gift over the will, the event 
that the husband remarried, does not invalidate the restriction 
real property.” 


Settlor Terminates Expressly Irrevocable Trust 


Schellentrager Tradesmens National Bank Trust Company, 
Supreme Court Pennsylvania, A.2d 773 


The Pennsylvania Supreme Court has ruled that settlor who has 
acquired all beneficial interests under trust established him may 
terminate the trust even though the trust instrument expressly declared 
that was irrevocable. the present case the settlor accom- 
plished this result substituting himself beneficiary under reserved 
power “to eliminate any beneficiary beneficiaries entirely and 
substitute other beneficiaries. 


Estate’s Right Commissions Death Fiduciary 


executor and trustee died after having served for nine months 
only. The court ruled that although the fiduciary’s estate was not 
entitled commissions right, the surrogate might allow reason- 
able compensation for services actually rendered. 


After-born Child Insurance Beneficiary Could Not Claim 
Intestate Share 


Matter Farber, New York Appellate Division, Fourth Department 


statute New York, similar ones most other states, pro- 
vides that any child born after the signing will and “unprovided for 
any settlement” may claim his intestate share. The court has held 
that the designation after-born daughter beneficiary life 
insurance policy was “settlement” within the statute. 
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Apportionment Stock Dividends Between Income and 
Corpus Trust 


Nashville Trust Company Tyne, Tennessee Supreme Court, August 15, 1952 


Under the so-called Massachusetts rule stock dividends must 
credited their entirety the corpus trust. Under the Kentucky 
rule, however, stock dividends are payable every case the income 
beneficiaries. Pennsylvania stock dividends are payable corpus 
only the extent that their payment the income beneficiaries would 
impair the corpus the trust. 

The Tennessee Supreme Court has definitely rejected the Massa- 
chusetts rule, but fails committed which the other rules 
will follow. 


Bequest Widow 50% “Gross 


testator bequeathed his wife “fifty per cent (50%) the 
gross estate that the amount which hereby devised her shall 
[be] equal value the maximum amount the allowable marital 
deduction” under the federal estate tax law. 

The court construed the foregoing constituting legacy (50%) 
the testator’s gross estate passing his will, which would not 
deemed include insurance proceeds and other property passing the 


wife which was taxable the estate, but did not pass the wife under 
her husband’s will. 


Provision That Children Would Forfeit Inheritance Wife 
Elected Against Will Held Valid 


Estate Houston, Pennsylvania Supreme Court, 371 Pa. 396 


The testator’s will provided that his widow elected take against 
his will then the children the marriage were receive nothing. The 
court ruled that this provision was valid although placed indirect 
pressure upon the wife not elect her statutory right take against 
the will. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes banks, 
trusts, estates and gifts 


Gift Tax— Annual Exclusions Allowed Trusts for Minors 


The taxpayer created two trusts for the benefit his minor grand- 
children. The trust instruments provided that the net income should 
paid the guardian each child for education, maintenance, and sup- 
port until the child reached 21, with unpaid income and principal 
paid the child age 35. The court held that the gifts income did 
not create future interests and therefore qualified for the annual $3,000 
exclusion for federal gift tax purposes under I.R.C. 1003 (b) (3). 


Valuation for Estate Tax Purposes Insurance Policies 
Owned Decedent Life Another 


Estate Richard Pont, Tax Court, No. 142 


The decedent died owning life insurance policies which had taken 
out the life his father who survived him. The decedent’s executor 
argued that for federal estate tax purposes the policies should valued 
their cash surrender value. However, the court ruled that their value 
was the replacement cost comparable contracts the date de- 
cedent’s death, generally irreplacable, the interpolated terminal 
reserve values the policies under the method used gift tax cases. 
The court stated: 

The Supreme Court specifically rejected the cash surrender value 
representing the proper measure value single premium policy 
for gift tax purposes and adopted the replacement cost thereof the 
better criterion for such purposes. This rationale has subsequently 
been extended include gifts policies which were fully paid 
now settled that for estate tax purposes valuation annuity con- 
tracts based upon replacement cost the date death proper and 
reasonable. 


There can question that the value decedent’s interest the 
controverted policies the day died exceeded, with few exceptions, 
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the cash surrender values thereof, and had such policies been transferred 
that date gift rather than death, that the replacement costs 
would the proper measures value applicable. While there might 
possibly some differences case where, here, the taxable transfer 
was death, see cogent reasons, and none have been presented, 
why such mode transmission should effect any marked alteration 
the value decedent’s interest the policies transferred. 


Estate Required Refund Compensation Previously Taxed Not 
Entitled Reopen Return 


Blanche Bainbridge Commissioner, District Court, New York 


1944 employee reported taxable income amounts received 
under his employer’s profit sharing plan. Due subsequent reduction 
the employer’s 1944 profits account the Renegotiation Law, the 
employee’s estate 1946 repaid part the compensation. The court 
ruled that the income was received 1944 under claim right and 
that the taxpayer might not reopen that year. 


Voluntary Payments Employee’s Widow Non-taxable Gifts 


The taxpayer’s deceased husband had been employed executive 
the Tribune Company. The Company regularly paid bonus based 
salary and length service, but was under obligation so. 
There was custom practice pay bonus when executives died 
prior the bonus date. After the decedent died 1944, The Tribune 
Company paid his widow “gratuities” totalling $66,955 being roughly 
equivalent the bonus received the decedent the previous year. 
The Tax Court held that these payments were gifts and were not tax- 
able income the widow. The court stated 


finding that the payment was gift have looked the intent 
the payor, which the controlling factor. The evidence shows that 
Tribune, wishing give financial assistance petitioner because her 
circumstances was advised counsel that pursuant 3329 the 
payment $51,580 would constitute gift petitioner and yet de- 
ductible from the Company’s gross income business 
Moreover particularly significant that the payment was made 
Macfarlane’s widow rather than his estate. 
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Federal Income Tax: Loss Securities “Owned” Legatee 
Deductible Estate 


Emily Potter Commissioner, Court Appeals, 10th Circuit 


The loss bonds which became worthless during the administration 
estate are deductible the estate and not the legatees. This 
true notwithstanding the fact that under local state law the legatees 
are deemed have title the bonds from the time the testator’s 
death. 


Trust for Minors Denied Gift Tax Exclusion 


The taxpayers 1947 and again 1948 transferred certain real 
property trust for the benefit their six children and ten grandchil- 
dren, thus creating sixteen separate trusts; one for each beneficiary. 
Each trust provided for the payment its net income the beneficiary 
for life until February 21, 1967, when the trust was terminate and the 
corpus was distributed the income beneficiary unless the trust 
had been previously terminated pursuant exercise the unlimited 
discretion accelerate distribution the corpus given the trustees. 

Holding that the gifts the corpus the trusts were gifts future 
interest against which the annual $3,000 exclusions were not available 
the court stated: 

The gifts corpus are gifts future interests with respect which 
exclusions are not allowable. Enjoyment the corpus deferred 
the terms the instrument until February 21, 1967, such time the 
trustees the exercise their discretion determine accelerate enjoy- 
ment. Since this true the gifts corpus did not create right the 
donees immediate enjoyment. The fact that these interests vested 
their creation does not constitute them present 


Marital Effect Incompetence Spouse 


Letter Ruling, Deputy Commissioner Internal Revenue, 1952 
Federal Estate and Gift Tax Reports 8035 


Property which would otherwise qualify for the marital deduction 
not disqualified the fact that bequeathed the guardian 
legally adjudicated incompetent spouse. The letter states: 
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You desire advice (1) whether property passing from decedent 
the guardian for the sole use and benefit his incompetent spouse 
during her lifetime, with any amount remaining her estate death, 
will qualify for the estate tax marital deduction; (2) whether outright 
gifts the guardian for the sole use and benefit such spouse will qualify 
for the gift tax marital deduction, and (3) whether, the case gifts 
third parties, the guardian the donor’s incompetent spouse may 
consent have such gifts treated having been made one-half 
each spouse. 


Under the provisions section 812 (e) (1) (A) the Code and sec- 
tion 81.47a (b) Estate Tax Regulations 105, amended, property 
bequeathed devised decedent for the sole use and benefit his 
surviving spouse for life, with remainder the estate such spouse, 
will qualify for the marital deduction since interest the property 
bequeathed devised passes any person other than the surviving 
spouse. Accordingly, the opinion this office that property thus 
bequeathed devised the guardian surviving spouse who has 
been legally adjudicated incompetent would, for the purpose the es- 
tate tax marital deduction, considered having passed from the de- 
cedent such spouse. Similarly, outright gifts the legal guardian 
donor’s incompetent spouse would qualify for the gift tax marital de- 
duction under the provisions section 1004 (a) (3) (A) the Code 
and section 86.16a Gift Tax Regulations 108, amended. the 
consent required section 1000 (f) (1) (B) the Code the case 
gifts made husband wife third parties, your attention in- 
vited the provisions section 86.3a(b) Regulations 108 the ef- 
fect that the executor administrator deceased spouse the 
guardian committee legally incompetent spouse, the case may 
be, may signify such consent. 


Trust Operating Business Taxable Corporation 


Martin Keatts Commissioner, District Court, Tennessee 


trust was established under the decedent’s will operate his busi- 
ness for years for the benefit his employees. Three employees were 
designated trustees, and after the year period the business was 
the employees then living. The court ruled that the trust was taxable 
corporation for federal income tax purposes. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Common Stocks for 
Savings Bank Investment 


above caption the title 
recent address Roger 
Murray, Vice President the 
Bankers Trust Company New 
York. Speaking before meeting 
the Savings Bank Association 
New York, developed three 
main points considered the 
development stock purchase 
program for savings banks. 
1—Yield. Savings banks were 
authorized purchase common 
equities for the purpose improv- 
ing their own earnnigs, and not 
for the purpose realizing trading 
profits. With the acceptance 
this fundamental premise, atten- 
tion can directed the yield 
which may anticipated from the 
stock being considered. this 
connection, the pertinent question 
not the past dividend record 
stock, but what might antici- 
pated the way dividend dis- 
tribution next year five years 
hence. careful analysis discloses 
tion good industry will en- 
the purchase price the reason- 
ably near future, the investment 
promising one. This holds true 
regardless current return. 

This approach, course, differs 
from the procedure followed ap- 
praising bonds. evaluating bond 
investments, the test the pres- 
ence real margin safety 
for unforeseen developments, suf- 
ficient enable the company 
meet interest and principal when 
due. When this requirement 


satisfied, all that remains de- 
termination whether the yield 
sufficient warrant purchase 
the light the outlook for interest 
rates and the relative position 
the issue the market. 

The common stock approach, 
however, displaces the yield book 
earning power under varying con- 
ditions. The known and unknown 
contingencies must explored and 
decision must made the 
price one willing pay for the 
future earning power presently 
evaluated. Obviously, earnings 
expectations are realized, divi- 
dends will take care themselves. 

sum up, therefore, the cur- 
rent rate return should not 
the predominant factor select- 
ing either individual stocks 
groups stocks. Attention should 
primarily concentrated fu- 
ture earning power, and only sec- 
ondarily present return. 

Mr. 
Murray concedes that good case 
can made for including repre- 
sentation companies whose pros- 
pects justify the expectation 
high degree stability divi- 
dends. Undoubtedly, desirable 
moderate the range fluctua- 
tion the income from the stock 
portfolio. However, Mr. Murray 
argues that such “defensive” issues 
should distinctly the minority. 

Regularity income and enjoy- 
ment the benefits the lighter 
tax levy dividend income can 
obtained investment good 
quality preferred stocks. the 
present market, notes, the yield 
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differential between good preferreds 
and common stocks with real de- 
fensive strength comparatively 
modest. Viewed this light, the 
rewards for accepting the junior 
equity position are not impressive. 
Considering the fact that there 
compulsion enter the common 
stock field, the assumption even 
moderate risks without the pos- 
sibility generous rewards lacks 
appeal. 

the investor visualizes gen- 
erally difficult times ahead, states 


Mr. Murray, his best realiance is. 


the best managements com- 
panies which have strong poten- 
tials for long-range growth and 
expansion. Diversification has 
positive purpose, and involves 
seeking adequate representation 
sound companies industries 
which have real potentialities for 
the future. 

The objective diversification 
limitation losses, and this 
achieved avoiding heavy con- 
centrations any one investment. 
But, maintains Mr. Murray, 
policy diversification com- 
purchase program 
should not followed simply 
limit losses, since that objective 
can obtained with more cer- 
tainty avoiding common stocks 
entirely. 

Mr. Murray expresses the opin- 
ion that the attainment im- 
proved earnings through the small 
common stock investment permit- 
ted under the law dependent 
predominantly aggressive port- 
folio. “Defensive” stocks, be- 
lieves should not constitute more 
stock commitment. 

While proper tim- 
ing not unimportant the suc- 
cess investment program, Mr. 
Murray takes issues with those 
who act the premise that any 
stock attractive low levels 


the market and that none suit- 
able for long-range investment 
high level.s Experience, states, 
shows that selection reality 
far more important than timing, 
except during such periods ex- 
treme market fluctuations have 
occurred once twice decade. 

There also notable contrast 
with high-grade bond investing 
with respect timing. When the 
bond market peak, any 
high-grade bond poor pur- 
chase; when bond prices are scrap- 
ing bottom, almost any good bond 
attractive. This arises from the 
fact that the high-grade bond mar- 
ket homogeneous; 
high grade bond prices move 
unison and there are not many in- 
dividual variations from the com- 
posite index. 

But the stock market presents 
contrast, since the stock market 
not one market but represents 
many individual markets. 
noteworthy that individual groups 
often move opposite directions 
under the same general economic 
conditions. Market averages tend 
obscure the diverse movements 
that are constantly taking place. 

Mr. Murray cautions against 
too much emphasis what com- 
monly called the “outlook for the 
market.” feels that the same 
time, energy, and judgment ap- 
plied the selection individual 
stocks will prove much more pro- 
ductive. this connection, 
offers solution for the problem 
avoiding bad timing making 
stock purchases, recommending 
some variation the dollar aver- 
aging approach. establishing 
minimum dollar amount 
invested monthly quarterly, 
there some assurance that the 
program will completed 
orderly fashion. Such plan 
should, course, also permit the 
investment additional amounts 
advantageous opportunities oc- 


cur. And while this procedure will 
not restult perfect timing, 
preferable procedure. 


Mr. Murray expresses confidence 
that the mutual saving banks, in- 
vesting either directly through 
their mutual fund, can experience 
very satisfactory investment re- 
sults. Savings banks observes, 
‘are the advantageous position 
the true long-term holder 
equities who can ride out the 
storms and stresses, disregard mar- 
ket swings and ultimately receive 
his compensation the form 
handsome addition earning 
power.” 


The principal foreseeable haz- 
ards, contends, are the tempta- 
tion seek high immediate 
field and excessive devotion 
so-called “defensive” stocks. 


National Debt Cost 


The October issue Business 
Conditions, publication the Fed- 
eral Reserve Bank Chicago, 
calls attention the fact that an- 
nual interest charges the Fed- 
eral debt have passed the bil- 
lion dollar mark. Within the past 
year so, cost carrying the 
debt has risen about $350 million. 
This reflects about billion ad- 
ditional net borrowing, well 
boost interest rates. When 
the Federal Reserve withdrew its 
support Government securities, 
relatively free market conditions 
were reestablished. rise in- 
terest rates ensued conditions 
demand and supply determined 
the cost money. Also, the Treas- 
ury experienced heavy competition 
with private borrowers securing 
funds. 

Since the end the war, rela- 
tively high rate nonmarketable 
and special securities have been 
issued the Treasury. These 
have resulted increase the 
average rate the debt. Some off- 
set has been provided, however, 


THE BANKING LAW JOURNAL 643 


the Treasury has proceeded re- 
fund most maturing debt ‘into 
short-term issues now less signi- 
ficant. 

The burden the interest cost 
relation the national income 
now stands 2.1 per cent. 1941, 
the interest charge was 1.3 per 
cent the national income, while 
1946 had risen per cent. 


Prices 


Strong forces are now work 
against inflation, the most impor- 
tant which are the country’s in- 
creased capacity meet both de- 
fense and civilian demands, the 
continued cautious buying busi- 
nessmen and consumers, and 
monetary policy better equipped 
cope with inflationary situation. 
This conclusion voiced re- 
cent issue the Monthly Review 
the Federal Reserve Bank 
New York. 

Current demand business and 
consumers, observed, cannot 
compare intensity with the scare 
buying occasioned the outbreak 
war Korea. Both business- 
men and consumers have benefit- 
ted from their experience scare- 


~ 
; 
no 
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buying sprees and have maintained 
cautious attitude buying 
policy. During the postwar period, 
most consumers were extremely 
price conscious but, today, they 
are much better position 
defer their purchases. 

The major force which should 
keep increases within reasonable 
bounds our continually expand- 
ing capacity for production. “In 
the last few years,” remarks the 
Review, “industry has demonstrat- 
its ability meet defense and 
civilian needs simultaneously—not 
only provide both ‘guns and 
butter,’ but the same time ex- 
pand capacity and build in- 
ventories. fact, have come 
through prolonged defense build- 
with virtually accumulated 
backlog demand for consumer 
durable goods.” 

Basic industrial capacity still 
being expanded. However, while 
defense expenditures will continue 
rise mid-1953, the physical 
demands which the program 
making materials, manpower 
and facilities are already nearing 
their peaks. Accordingly, the po- 
tentially inflationary pressure 
defense expenditures may not 


Interested 
banking books? 


Send for our complete 
catalogue 


Bankers Publishing Co. 


465 Main Street 
CAMBRIDGE 42, MASS. 


expected increase much longer, 
although defense spending ex- 
pected remain high level 
for least two years. 


Bank Resources Exceed 
Two Hundred Billion 


Resources the banks the 
country stood $204,303,000,000 
June 30, 1952, according the 
recently published final 1952 edi- 
tion the Rand McNally Bankers 
Directory. This figure represents 
increase $13,386,000,000 for 
the 12-month period ending 
that date, but down $1,100,000,- 
000 from the total shown De- 
cember 31, 1951. 

Deposits aggregating $186,618,- 
000,000 showed increase 
$12,525,000,000 for the year, but 
reduction for the last six months 
the period $1,570,000,000. 

Loans and discounts increased 
both six-month periods $3,859,- 
000,000 the final half 1951 and 
$2,224,000,000 the first half 
the current year, making the gain 
for the 12-month period 
000,000 and the June 30th total 
$70,980,000,000. 

Cash showed increase $3,- 
423,000,000 for the year, total 
$42,304,000,000. Investments 
government securities totaled $71,- 
212,000,000, increase $1,998,- 
000,000, and those other securi- 
ties increased $1,783,000,000 
total $16,989,000,000. 

Capital accounts increased 
$861,300,000, total $15,- 
849,000,000. this increase, $197,- 
600,000 went capital, $535,700,- 
000 surplus, and $128,000,000 
undivided profits and reserves. 

The number banks showed 
increase for the year, 
total 14,711. Branches totaled 
5,713, increase 312. 
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Use MARCHING FIRE—and follow 
me!” Shouting this command, Lieu- 
tenant Carl Dodd struck out ad- 
vance his platoon lead the 
assault Hill 256, near Subuk, 
Korea. During the fierce in-fighting 
that constantly inspired 
his men his personal disregard 
death. Once, alone, wiped out 
machine gun nest; another time, 
mortar. After two furious days, 
Dodd’s outnumbered, 
force had won the vital hill. 

“You were helping, too.” says Lieu- 
tenant Dodd. “You and the millions 
other citizens who have bought 
Bonds. For your Bonds. which keep 
America strong, were behind the pro- 
ductive power that gave the weap- 
ons used. 

—always. Because your Bonds—and 
our bayonets— make unbeatable 
combination for keeping safe the land 
that all love!” 


Now Bonds earn more! All Series 
Bonds bought after May 1952 aver- 
age interest, compounded semi- 
annually! Interest now starts after 
months and higher the early years. 
All maturing Bonds automatically 
earning after maturity—and the 
new higher interest! Today, start invest- 
ing better-paying Series Bonds 
through the Payroll Savings Plan! 
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Class 
Ingman 


Medal Honor 


REDS AMBUSH the ridge 
had lain concealed, withholding their fire. 
Now they opened up. The two squads were 
trapped, their leaders wounded. 


Sergeant Ingman took command. encour- 
aging the men fight. red machine gun 
opened fire. The sergeant charged alone, 
neutralizing with grenade. 

Tackling another was badly 
wounded. But reached the gun, and dis- 
patched the entire crew. When his squad 
reached him, they found Sergeant Ingman 
unconscious—and 100 the enemy fleeing. 

“Bucking the Communists,” says Ser- 
geant Ingman, “takes staying power. The 
have it. You have, too, when you in- 
vest Defense Bonds.” 

Bonds are first all cash saving for 
you. But they’re also back our country’s 
production power. Which couples with 
G.I. fire power keep peace for all us. 


“The sergeant charged 


Peace for the strong! For peace and 
prosperity save with U.S. Defense Bonds! 


Now Bonds pay 3%! Now, improved Series 
Bonds start paying interest after months. 
And average interest, compounded semi- 
annually when held maturity! Also, all ma- 

the new rate—for more years. Today, start 
vesting Series Defense Bonds through 
the Payroll Savings Plan where you work. 
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